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https://www.cnbc.com/2020/04/02/coronavirus-live-updates.html

2



2

COVID -19

• Global cases: More than 40 million
• Global deaths: More than 1 million
• Top 5 countries: United States (8.1 million), 

India (7.5 Million), Brazil (5.2 Million), Russia 
(1.4 Million), Argentina (989,680)
• The data above is per Johns Hopkins University 

site as of October 19, 2020, 8:24 am.
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COVID -19

• It has been estimated that over 2000 lawsuits 
have been filed. 
• One website places the number over 6,000 

already, identifying about 300 health medicine 
related filings.  
• Lawsuits against prisons, hospitals, grocery 

stores, retail stores,  long-term care facilities, 
airlines, cruise lines, insurance disputes, 
coverage matters, states, etc. 
• No reliable data on healthcare specific cases; 

Thought felt to be several hundred.
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Effect On Business

• Insurance litigation with respect to COVID-19 claims inevitably will be impacted 
by state and possible federal legislative initiatives currently being proposed. 
• Businesses and insurers should particularly monitor legislative efforts at the state 

level designed to address civil liability claims derived from COVID-19 as 
businesses assess reopening scenarios and insurers assess the attendant 
potential litigation risks.
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Protection For Business

• Various states, including Georgia, North Carolina, Oklahoma, Utah, Wyoming, 
Louisiana and Kansas, have already adopted state legislation providing businesses 
with some type of limited civil liability immunity if customers and employees 
contract COVID-19 at their premises. 
• In some of these states, the laws cover acts or omissions arising after the date of 

the emergency order, while in other states, the laws are effective from and after 
the date of adoption. For example, Iowa’s legislature has approved a measure 
supported by the Iowa Insurance Institute and NAMIC that provides retroactive 
immunity from COVID-19 lawsuits.
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Protection For Business

• Under the legislation adopted in these states, businesses in compliance with state 
and federal guidance, such as that issued by the Centers for Disease Control and 
Prevention, the Occupational Safety and Health Administration, and/or the state’s 
Department of Health, would be afforded liability shield protection for potential 
claims of persons alleging that they contracted COVID-19 on the businesses’ 
premises. However, immunity typically would not be available if the business 
acted in a manner deemed to constitute gross negligence, recklessness, or the 
intentional infliction of harm.
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Federal 
Immunity: 
The PREP Act
for Healthcare 
Providers. 

The Public Readiness Emergency Preparedness (PREP) Act was 
enacted in 2005 by Congress. The PREP Act authorizes the 
Secretary of the US Department of Health and Human Services 
to issue a PREP Act declaration in response to a public health 
emergency. 

The PREP Act authorizes the Secretary of Health and Human 
Services (HHS) to declare that certain “covered persons” are 
immune from liability (i.e., loss sounding in tort or contract) for 
taking certain “covered countermeasures” that are necessary 
to combat a public-health emergency such as COVID-19. 

On March 10, 2020, Secretary of HHS Alex Azar issued such a 
declaration, effective February 4, 2020 (“Declaration”).
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https://www.phe.gov/Preparedness/legal/prepact/Pages/default.aspx
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The PREP Act 
Declaration: 
Scope of 
Immunity

• Immunity includes: 
• Any claim, under federal or state law, for loss that has a 

causal relationship with the administration to or use by 
an individual covered by a countermeasure.

• A loss is defined to include: death, personal injury, 
emotional injury, property damage, business 
interruption and fear of personal injury.

• The protection is very broad and applies “without 
regard to the date of the occurrence, presentation or 
discovery of the loss.” With few exceptions.

• Immunity from liability under the PREP Act is not 
available for death or serious physical injury caused by 
willful misconduct.
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The PREP Act 
Declaration: 
Covered 
Persons 

• Declaration provides immunity for "covered persons" who 
include:
• Program planners (individuals and entities involved in 

planning, administering, or supervising programs for 
distribution of a countermeasure)

• Qualified persons
• Defined as licensed health care professionals or 

other individuals authorized to prescribe, 
administer, or dispense covered countermeasures 
under the law of the state in which the covered 
countermeasure is prescribed.

• Officials, agents and employees of any of these 
entities or persons
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The PREP Act 
Declaration: 
Recommended 
Activities

• "Recommended Activities" are to prescribe, administer, 
deliver, distribute, or dispense the Covered 
Countermeasures following a Declaration of an 
emergency. 

• "Administration" is : 
• “physical provision of the countermeasures to 

recipients, or activities and decisions directly relating 
to public and private delivery, distribution, and 
dispensing of the countermeasures to recipients; 
management and operation of countermeasure 
programs; or management and operation of locations 
for purposes of distributing and dispensing 
countermeasures. “
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Update on State Immunities
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States with 
Immunity 
Executive 

Orders

STATE ORDER EFFECTIVE DATE
ALABAMA Proclamation May 8, 2020
ALASKA Senate Bill 241 March 28, 2020
ARIZONA Executive Order 2020-27 April 9, 2020

ARKANSAS Executive Order 20-34 April 13, 2020
CONNECTICUT Executive Order No. 7V April 5, 2020

GEORGIA SB 359 August 5, 2020
HAWAII Executive Order No. 20-05 April 16, 2020
IDAHO Coronavirus Limited Immunity Act August 27, 2020

INDIANA Indiana Code 34-30-13.5 March 6, 2020
IOWA Senate File 2338 June 18, 2020

KANSAS House Bill 2016 June 10, 2020
KENTUCKY Senate Bill 150 March 30, 2020
LOUISIANA Senate Bill No. 491 June 6, 2020
MARYLAND Maryland Public Safety Section 14-3A-06 March 5, 2020

MASSACHUSETTS Bill S.2640 March 10, 2020
MISSISSIPPI Senate Bill 3049 July 8, 2020

NEVADA Declaration of Emergency Directive 011 April 1, 2020
NEW HAMPSHIRE Attorney General Opinion No. 2020-01 April 22, 2020

NEW JERSEY Senate Bill S2333 Sa (1R) April 13, 2020
NEW YORK Emergency Disaster Treatment Protection Act (EDTPA) August 3, 2020

NORTH CAROLINA Senate Bill 704 May 4, 2020
OHIO House Bill 606 September 14, 2020

OKLAHOMA Senate Bill 300 May 12, 2020
PENNSYLVANIA Executive Order May 6, 2020
RHODE ISLAND Executive Order 20-33 May 8, 2020

TENNESSEE Tennessee COVID-19 Recovery Act August 17, 2020
UTAH Senate Bill 3002 April 22, 2020

VERMONT Amended and Restated Executive Order No. 01-20 June 15, 2020
VIRGINIA Executive Order Sixty April 28, 2020

WYOMING Senate Bill 1002 May 20, 2020
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Overview of Senate Relief Bill Immunity Provisions 
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https://governor.alabama.gov/assets/2020/05/2020-05-08-8th-Supplemental-SOE-COVID-19.pdf
http://www.akleg.gov/basis/Bill/Text/31?Hsid=SB0241A
https://azgovernor.gov/sites/default/files/eo_2020-27_the_good_samaritan_order.pdf
https://governor.arkansas.gov/images/uploads/executiveOrders/EO_20-34.pdf
https://portal.ct.gov/-/media/Office-of-the-Governor/Executive-Orders/Lamont-Executive-Orders/Executive-Order-No-7V.pdf
http://www.legis.ga.gov/Legislation/en-US/display/20192020/SB/359
https://governor.hawaii.gov/wp-content/uploads/2020/04/2004090-ATG_Executive-Order-No.-20-05-distribution-signed-1.pdf
https://legislature.idaho.gov/sessioninfo/2020spcl/legislation/H0006/
http://iga.in.gov/legislative/laws/2019/ic/titles/34/articles/30/chapters/13.5/pdf/IC%2034-30-13.5
https://www.legis.iowa.gov/legislation/BillBook?ga=88&ba=SF2338
http://kslegislature.org/li_2020s/b2020s/measures/documents/hb2016_enrolled.pdf
https://apps.legislature.ky.gov/recorddocuments/bill/20RS/sb150/bill.pdf
https://1.next.westlaw.com/Link/Document/Blob/I976dc650a3ea11eaadb6f86604492aa2.pdf?targetType=pending-pdf&originationContext=document&transitionType=DocumentImage&uniqueId=5b03ccbf-557f-4762-856f-bba2c7e7ed88&contextData=(sc.AlertsClip)
https://law.justia.com/codes/maryland/2005/gps/14-3A-06.html
https://malegislature.gov/Bills/191/S2640
http://billstatus.ls.state.ms.us/documents/2020/pdf/SB/3000-3099/SB3049SG.pdf
http://gov.nv.gov/News/Emergency_Orders/2020/2020-04-01_-_COVID-19_Declaration_of_Emergency_Directive_011/
https://www.doj.nh.gov/public-documents/documents/opinion-2020-01-immunity.pdf
https://www.njleg.state.nj.us/2020/Bills/S2500/2333_R1.PDF
https://assembly.state.ny.us/leg/?default_fld=&leg_video=&bn=S07506&term=0&Summary=Y&Actions=Y&Text=Y
https://www.ncleg.gov/Sessions/2019/Bills/Senate/PDF/S704v4.pdf
https://www.legislature.ohio.gov/legislation/legislation-documents?id=GA133-HB-606
https://legiscan.com/OK/text/SB300/2020
https://www.governor.pa.gov/wp-content/uploads/2020/05/20200506-GOV-health-care-professionals-protection-order-COVID-19.pdf
https://governor.ri.gov/documents/orders/Executive-Order-20-33.pdf
http://wapp.capitol.tn.gov/apps/BillInfo/Default.aspx?BillNumber=SB8002
https://le.utah.gov/~2020S3/bills/sbillenr/SB3002.pdf
https://governor.vermont.gov/sites/scott/files/documents/Amended%20and%20Restated%20Executive%20Order%20No.%2001-20.pdf
https://www.governor.virginia.gov/media/governorvirginiagov/executive-actions/EO-60-Clarification-of-Certain-Immunity-From-Liability-For-Healthcare-Providers-in-Response-to-Novel-Coronavirus-(COVID-19).pdf
https://wyoleg.gov/Legislation/2020/SF1002?specialSessionValue=1
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SAFE TO 
WORK ACT
(Proposed)

WHERE IT STANDS:
• In Committee (Senate – Judiciary)
• Negotiations are currently stalled over funding
• Mitch McConnell was the Original Sponsor
• Now 18 Co-Sponsors (All Republicans)

TWO TYPES OF IMMUNITY:
• For businesses (if in interstate commerce)

• Covers Alleged Exposure to COVID-19

• For health care providers
• Covers healthcare liability claims
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SAFE TO 
WORK ACT
(Proposed)

Immunity for Businesses:
• Creates an Exclusive Federal Cause of Action 

(“Coronavirus Exposure Action”) 
• Plaintiff Must Prove:

• Failure to make Reasonable Efforts to Comply with 
Applicable Standards/Guidance; 

• Gross Negligence or Willful Misconduct; 
• Actual Exposure to COVID-19; and
• Causation and Personal Injury.

• Covers Businesses Engaged in Interstate 
Commerce (or Otherwise Subject to Federal 
Regulation under the Spending Clause)
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SAFE TO 
WORK ACT
(Proposed)

Immunity for Health Care Providers:
• Creates an Exclusive Federal Cause of Action 

(“Coronavirus-Related Medical Liability Action”) 
• Plaintiff must prove:

• Gross Negligence or Willful Misconduct; 
• Direct Causation; and 
• Personal Injury.

• Covers any HCP engaged in “Coronavirus-Related 
Health Care Services”:
• Diagnosis, prevention, assessment of COVID-19; or
• Care of any individual during the federal emergency, if 

the care is impacted by COVID-19

• “HCP” Includes SNF, but Unclear if it Includes AL
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SAFE TO 
WORK ACT
(Proposed)

Common Features of Both Actions:
• Burden of Proof is “Clear and Convincing 

Evidence;”
• Removable at Will by Any Defendant;
• 1 Year Statute of Limitations;
• Heightened Pleading Requirements; 
• Limited Discovery until Defendants have a 

Chance to Dismiss; 
• No Non-Economic Damages Allowed (unless 

willful);
• Punitive Damages Capped (1x Compensatory);
• Enhanced Appellate Rights; and
• No Joint & Several Liability (unless intent/fraud).
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Progression of Claims

1. LTC Facilities – NOW

2. Outrageous facts in provider or hospital care - NOW

3. General claims against providers – 1-2 years from NOW.
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Anticipated 
Claims

• From the tort exposure world, The plaintiffs’ bar 
will attempt to circumscribe the scope of the 
immunity provided by targeting their efforts on 
non-included activities as well as alleging gross 
negligence or willful misconduct. 
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Anticipated 
Claims

• We expect to experience a range of claims, such 
as:

• Failure to secure and have appropriate 
prevention plans

• Asserted negligence in “community spread”
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COVID-19 Issues Relating To Risk 
Management

• Coordinate creating a timeline 

• Track national organizations, including CDC, OSHA, and other rulings and 
regulations

• Consolidate maintenance of tracked allocations, PPE supplies, and other 
materials  
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COVID-19 Issues Relating To Risk 
Management

• Determine witnesses that can authenticate these documents and the need to 
be identified and prepare for their part in upcoming litigation  

• Work with department heads and experts within your business 
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COVID-19 Issues Relating To Risk 
Management

• Reach out to other business in your area, through your counsel, to ascertain 
their efforts to set down their journey creating experts that can be shared by 
way of affidavits to support summary judgments or eventual trial testimony

• Coordinate contacting your marketing department and capture video footage 
or photos and all safety measures taken to respond for social distancing 

• Provide attorney-client protection, and in anticipation of litigation
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COVID-19 Issues Relating To Risk 
Management

• Identify experts in specialties based on current experiences and have them 
ready on COVID cases

• Maintain a legal medical data base 

• Maintain a current social media to help recreate this “reality”
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COVID –Example 
Hospital Checklist

• The following is a checklist of items 
you may consider maintaining if and 
when the Hospital is asked at a later 
date for documentation related to 
services provided during the COVID-19 
pandemic. The form that each piece of 
information is maintained will depend 
on the hospital’s current document 
management processes and the 
extent of readily available electronic 
storage.  Regardless of the format, the 
hospital should consider maintaining 
the documentation in an easily 
accessible format for no less than ten 
(10) years. 
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COVID-19 Issues Relating To Risk 
Management

We are developing a UNIFORM STRATEGY approach to be proactive in these areas. 
In considering this approach, we can forecast effective implementation of methods 
and strategies related to:

1. Consistent discovery responses
2. Deposition answers 
3. Spoliation arguments
4. Arguments made on motions for summary judgment
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COVID-19 Issues Relating To Risk 
Management

• Draft uniform defenses to be filed with answers and considered in evaluation along with 
removal motions (where applicable)

• Draft standard removal practice

• Draft (Prepare) Federal and State Immunity motions to dismiss or application of applicable 
standard motions

• Draft discovery that would ferret out COVID-19 defenses

• Draft current notice provisions that can be placed in current charts to preserve the 
awareness of the “COVID-19 reality”
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COVID – Issues Relating To Risk Management

• Plan for the Correct 30(b)(6) Witness: We can foresee that your hospital will 
eventually have to produce a witness to testify about information known or 
reasonably available to the organization with respect to your COVID-19 
response.

• We recommend you seize the opportunity to identify that witness and start to 
prepare the witness based on all the information developed in your Global 
COVID-19 Defense Strategy Road Map.

• This will afford your business a plausible and consistent message down the 
road in litigation, and to aggressively jump start your defense plans. 
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"In terms of your five-star status, in terms of your staffing, in terms of 
whether you'd had a prior infection control violation, we couldn't find 
any kind of measure of facility quality that was correlated with having a 
COVID case," says Grabowski. 

- David Grabowski, a professor of health policy at Harvard Medical 
School

https://www.npr.org/2020/06/26/881935246/why-were-some-nursing-
homes-spared-the-devastation-of-covid-19-depends-who-you-a
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https://www.npr.org/2020/06/26/881935246/why-were-some-nursing-homes-spared-the-devastation-of-covid-19-depends-who-you-a
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North Carolina
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Texas
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Conclusion

Thank you
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